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PER CURIAM.

The Debtor, Tracy Cronin, d/b/a Cronin Enterprises, (Cronin)
appeal s froman order of the bankruptcy court denying his notion for
relief froma default judgnment pursuant to Fed. R Civ.P. 60(b), made
applicable to this proceeding by Fed. R Bankr.P. 9024. Because the
record does not reveal the basis of the bankruptcy court’s deci sion,
we remand.

BACKGROUND

The parties have a long history beginning in Cctober of 1994,
when the Appellee, Catherine Nates (Nates), sued the Appellant,
Cronin, in state court for nunmerous clains including fraud and
breach of contract in connection with construction work perforned
by Cronin at the Nates' hone subsequent to a fire. |In that state
court proceeding, the court entered a default and default judgnent
(herein the “State Court Judgnent”) against Cronin. Thereafter
Cronin filed a bankruptcy petition in Decenber of 1995, and Nates
filed a Conplaint seeking to have the State Court Judgnent claim
excepted fromdi scharge pursuant to 11 U.S.C. § 523(a)(2)(A) and to
deny debtor discharge pursuant to 11 U.S.C. § 727(a)(2) (A, (a)(3),
(a)(4) (A & (a)(4)(D). Initial pretrial and trial schedules were
set. However, upon counsels' requests for continuances, the trial
date was reschedul ed for August 4, 1997, with the joint pretrial
statenent due on July 5, 1997

Prior to these deadlines, Cronin’s counsel filed a notion to



w thdraw. Although the notion to withdraw was initially denied
upon reconsideration, and upon a showing of grounds for the
wi thdrawal , the notion to w thdraw was granted. Wt hdrawal was
permtted on June 2, 1997. At the tine of the withdrawal, Cronin’s
file was returned to him and he was given notice of the pretrial
filing deadlines, including the July 5, 1997 deadline for filing
pretrial statenents and the trial date of August 4, 1997.

Cronin did not appear at the trial before the bankruptcy court
and default judgnent was entered on August 4, 1997.! (the
“Bankruptcy Court Default”) One day later, Cronin wote a letter
to the bankruptcy court, addressed to “M. HllImn”. Cronin stated
that he had inadvertently mssed the trial date and he requested
reconsi derati on. The bankruptcy court treated the letter as a
Notice of Appeal. The appeal was di sm ssed on Cctober 6, 1997 for
failure to prosecute.?

Shortly thereafter, Cronin retained new counsel and filed a
notion for relief fromdefault judgnent pursuant to Rule 60(b) of
the Federal Rules of G vil Procedure (the “60(b) Mtion”). After
a hearing held Novenber 25, 1997, the bankruptcy court denied the

60(b) Motion and this appeal followed.

! This is not a direct appeal fromthe order entering judgnent

by default. As set forth below, that appeal was dism ssed.

> In that appeal, Cronin failed to file a statenent of issues on
appeal and designation of the record. See FED. R BANKR P. 8006.
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JURISDICTION
The Bankruptcy Appellate Panel has jurisdiction over this

appeal pursuant to 28 U S.C § 158. See e.qg., Schiff v. Rhode

Island, 199 B.R 438, 440(D.R |. 1996).
STANDARD OF REVIEW

This Court reviews the bankruptcy court order denying Cronin’s

60(b) Modtion for abuse of discretion. Cotto v. United States, 993

F.2d 274, 277 (1%t Cr. 1993)(a court determning a Rule 60(b)
notion has considerable discretion and which is reviewed only for

an abuse of that broad discretion); see also Teansters, Chauffeurs,

VWar ehousenen & Hel pers Union, Local No. 59 v. Superline Transp. Co.,

Inc., 953 F.2d 17, 19 (1t Cr. 1992); Rodriguez-Antuna v. Chase

Manhattan Bank Corp., 871 F.2d 1, 3 (1t Cr. 1989); (g eda-Toro v.

Ri vera- Mendez, 853 F.2d 25, 28 (1t Cir. 1988); see also Jones V.

Phi pps, 39 F.3d 158, 162 (7" Cr. 1994)(review is "exceedingly
deferential™ and the order denying or granting a Rul e 60(b) notion
to set aside a default judgnent may only be di sturbed upon a findi ng
that no reasonabl e person could agree with the court's ruling).
Consi deration of a Rule 60(b) notion demands the bal anci ng of
conpeting underlying policies: the inmportance of finality and the
preference of resolving disputes on the nerits. Cotto, 993 F. 2d at

277; Teansters, 953 F.2d at 19; Blois v. Friday, 612 F.2d 938, 940

(5'" Gir. 1980). \Wile courts traditionally prefer resolution of

di sputes on the nerits, due deference is given to the practical



requi renents of judicial admnistration and prejudice that may

result to the nonnoving party. Key Bank of Miine v. Tablecloth

Textile Co., Corp., 74 F.3d 349, 356 (1t Cr. 1996); see also Gvic

Center Square Inc. v. Ford (Inre Roxford Foods, Inc.), 12 F. 3d 875,

879-81 (9" Cir. 1993) (Rule 60 relief is renedial in nature and
shoul d be applied liberally and only limted by significant policy
consi derations); Coon, 867 F.2d at 79 (where the case is close,
doubts shoul d be resolved in favor of adjudicating the dispute on
the nerits).
DISCUSSION

Inthe First Circuit, an "[a] buse occurs when a nmaterial factor
deserving significant weight is ignored, when an i nproper factor is
relied upon, or when all proper and no inproper factors are
assessed, but the court makes a serious m stake in weighing them"

Coon v. Genier, 867 F.2d 73, 78 (1t Cir. 1989) (citing

| ndependent G 1 and Chemical Wirkers v. Procter & Ganble Mqg. Co.

864 F.2d 927, 929 (1%t Gir. 1988).

The specific factors that the bankruptcy court should have
considered are set forth in Rule 55 of the Federal Rules of G vi
Procedure,® which provides, in relevant part that "[f]or good cause
shown, the court may set aside an entry of default and, if judgnent

by default has been entered may |ikew se set it aside in accordance

3 Fed. R G v.P. 55 is nade applicable in adversary proceedi ngs
pursuant to Rule 7055 of the Federal Rul es of Bankruptcy Procedure.

5



with Rule 60(b)." 1In denying Cronin’s 60(b)Mtion, the bankruptcy
court shoul d have considered the follow ng factors: 1) whether the
default was wilful, 2) whether the defendant had a neritorious
def ense, and 3) whether the nondefaul ting party woul d be prejudi ced

if the relief requested is granted. In re Zeitler, 221 B.R 934,

938 (1t Cr. BAP 1988). See also State Bank of India v.

Chal asani (In re Chalasani), 92 F.3d 1300, 1307-08 (2" Cir. 1996);

Florida Physician's Ins. Co., Inc. v. Ehlers, 8 F.3d 780, 783 (11"

Cir. 1993); S E.C v. Hasho, 134 F.RD. 74, 76 (S.D.N. Y. 1991).

At the hearing for Rule 60(b) relief in the bankruptcy court,
counsel for Cronin argued that despite his client's failures to
followcourt orders, heis entitledto his day in court; that Cronin
I's "not a sophisticated man in |l egal matters" ... [h]e has tried his
best to conply" and that "[h]e just fouled up on the dates."*
Appel I ant' s Appendi x, Exhibit X p. 2. Also, he asserts that Cronin
has a neritorious defense and that Cronin's prior attorney, M.

Mahoney, was to bl ane for the defaults.® Qpposing counsel countered

“ In his affidavit below, Cronin states the following: “[ny

failure to conply with the Rules of the Bankruptcy Court, and ny
m sunder st andi ng of the Court date for the trial in this Adversary
Proceedi ng was due conpletely to ny | ack of sophistication with the
rul es of the Bankruptcy Court, the withdrawal of my former counsel,
Janmes P. Mhoney, and his inadequate representation of ne
t hroughout this entire matter.” Appellant's Appendi x, Exhibit U1
20.

> Cronin’ s new counsel al so asserts that Cronin acted on the advi ce
of counsel by not defending in the state court action and he
guestions the res judicata effect of the State Court Judgnent in
t he di schargeability action. However, the bankruptcy court did not
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alleging that "[t]his is not a case of a nan who doesn't know what's
going on" citing nunerous defaults by Cronin since the initiation
of a lawsuit by Nates in 1994 including the failure to conply with
orders of the bankruptcy court despite conmunications made by
tel ephone and letters notifying Cronin of his obligations and the
pertinent dates and advising him of the consequences for
nonconpl i ance. Appellant's Appendi x, Exhibit X p. 4.

I n open court, the bankruptcy judge rejected Cronin's argunents
indicating that a party can not escape the consequences of a
voluntarily chosen attorney's acts or om ssions and stating "t hat
[Cronin] had all the process that [was] due" and "had enough bites
of the apple."” Appellant's Appendi x, Exhibit X p. 11. However, the
order denying Cronin’s 60(b)Mtion fails to contain any specific
finding relating to whether the default was wilful, whether Cronin
had a neritorious defense, and whether Nates would suffer any
prej udi ce.

Al though there is sone indication in the record that the
bankruptcy court may have considered the evidence of Cronin's
failure to participate in the proceedings as wlful, there are no
specific findings inthe record. Entry of judgnent by default based
on a finding of wwlful failure to obey court orders and failure to

participate inthe proceedi ngs woul d be appropri ate and wel | - f ounded

explicitly rely on the State Court Judgnent when it denied
Cronin's Rule 60(b) Mdtion. Appellant's Appendix, Exhibit X p. 4.



inthe inherent authority of a court to manage cases and control its
docket . This inherent authority has its source in the contro
vested in each court to nmanage its docket and di spose of matters in

an orderly and expeditious manner. Link v. Wabash R R Co., 370

U S 626, 629-31 (1962) (uphol ding dism ssal of action for failure
to attend pre-trial conference where counsel has history of dilatory
conduct).®

The record in this case is sinply not sufficient for us to
eval uate Cronin’s conduct or the bankruptcy court’s order.

CONCLUSION

Fromthe record before it, this court recogni zes the seem ngly

dil atory conduct of Cronin. However, in the absence of a record

denonstrating that the judge considered Cronin’s conduct in |ight

¢ Several statutes provide additional authority for trial courts
to take appropriate action, including dismssal of the action or
entry of default judgnent, where a party, either acting pro se or
t hrough counsel, has failed to follow court orders and/or proceed
in good faith. See FED. R CIV. P. 88 16(f)(sanctions for failure to
obey scheduling or pretrial order or failure to appear at pretrial
conference); 37(sanctions for failure to make disclosure or
cooperate in discovery); 41(b)(involuntary dism ssal for failureto
prosecute or conply with court's order); 55(a)(default entered
against a party for failure to plead or defend in an action).

The First Circuit has affirmed nunmerous dism ssals of actions
and entries of default judgnent for such acts or om ssions. See
Vel azquez-Rivera v. Sea-Land Service, Inc., 920 F. 2d 1072, 1076-78
(1%t Cr. 1990)(review cases); Dam ani v. Rhode Island Hosp., 704
F.2d 12, 17 (1t Cr. 1983)(listing cases since 1964). Wile entry
of default judgnent, as well as dismssal with prejudice, is the
nost severe sanction, these tools are appropriate in extremne
ci rcunstances. Enlace Internacional, Inc. v. Senior Industries,
Inc., 848 F.2d 315, 317 (1t Cir. 1988); Affanato v. Merrill Bros.,
547 F.2d 138, 140 (1t Cir. 1977).
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of the relevant factors, this Court is wunable to review the
bankruptcy court’s order.

Accordingly, this matter is REMANDED to the bankruptcy court
so that the judge may set forth the reasons for the denial of the
60(b) Mdtion in light of the appropriate factors.

This appeal will be closed so that the |ower court may fully
exercise its jurisdiction on remand.

SO ORDERED.



